"unwarrantable failure" of the operator to comply with the Act or a manda-
tory standard.    The particular importance of an unwarrantable failure  finding
stems from the probationary effect triggered by its presence In a Citation
or order.     Once a citation containing an unwarrantable failure finding and
a  significant and substantial finding has been issued,  any further violation
also caused by an unwarrantable failure within  90 days requires  issuance of
a withdrawal order,   as do still further violations until a complete,   clean
inspection of the mine has taken place,     UMWA v.   FMSHRC & Kitt  Energy  Corp.,
768 F.2d  1477,  1479   (B.C.  Clr.   1984).    Thus,   the plain focus of  section
104(d)'s enforcement  scheme is on the conduct  of a mine operator  in relation
to the occurrence of a violation.     If a violation results from an operator's
unwarrantable  failure,  "the statute requires  that  a higher toll  be  exacted
from the operator than is exacted in situations where,   although a violation
has occurred,  the operator has  not acted unwarrantably."    Nacco,   slip  op.
at 18  (concurring opinion).

Section 104(d)  is one of "the Secretary's most powerful instruments  for
enforcing mine safety"  (Kitt Energy,   supra,  768 F.2d at  1479),  and   the  con-
struction of unnecessary impediments hindering  the Secretary's ability  to
fully exercise this special authority should not be undertaken lightly.     As
described above the focus of section 104(d)   is  on the conduct of an opera-
tor in connection with a violation.     In this regard it must be emphasized
that the nature of an operator's conduct in relation to a particular viola-
tion will not change depending on whether MSHA discovered the fact of
violation through an inspection or through an investigation.    Acceptance of
the operator's argument in the context of section 104(d) would mean that
the enforcement procedure established by Congress  to specifically address
and deter unwarrantable conduct on the part of  mine operators could  not  be
invoked in a large number of instances simply because the operator's  un-
warrantable violation was discovered during an MSHA "Investigation"  rather
than during an MSHA "inspection."

Given the remedial purpose of the Mine Act,   the deterrent purpose  of
section 104(d)   in particular,   the lack of special definitions of "inspection"
and   "investigation" in the Mine Act,   the substantial overlap in the commonly
understand meanings of the words and  the lack of  any overriding contrary
indication in  the legislative history as discussed by the majority and  dis-
senting opinions in this decision and  the other decisions issued  this date,
I conclude  that  the Secretary properly can proceed under section 104(d)   of
the Mine Act  in issuing citations and orders for violations that MSHA
determines,  during the course of an investigation,   to have occurred at a
mine.    Therefore,   I concur in the majority's reversal of the judge's con-
trary conclusion and in the remand for further appropriate proceedings.

I note that the further proceedings in this  case necessarily will
encompass consideration of the operator's remaining challenges to  the
validity of the section 104(d) orders at issue which were not reached by
the judge in his first decision.    These arguments  concern  the effect     if
any,   on the validity of the section 104(d) orders  caused by the lapse  of
time between the occurrence of the violations,   MSHA's determination  that
the violations occurred and the date that the orders ultimately were  Issued
In rejecting those arguments of  the operator discussed in this opinion     I
intimate no view as to the merits of the remaining arguments.     They too raise
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